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294- YALE LAW JOURNAL 

Trade Marks and Trad* Names — Title of Publication. New York 
Herald v. Star Co. 146 Fed. 204. — Held, that complainant was entitled to 
protection in the trademark "Buster Brown," tital of a comic section of a 
newspaper, as having used it exclusively for such a length of time as to ac- 
quire a proprietary right therein. 

A sign, symbol, word or device which indicates origin or ownership of 
articles manufactured or sold, or an arbitrary symbol to distinguish a vendible 
commodity is a legal trademark. Burton v. Stratton, 12 Fed. 696 
Gowans v. Aklbrn Bros., 4 Kulp. (Pa.) 31. This is true independent of any 
statute. L. H. Harris Stove Co. v. Stucky, 46 Fed. 624, La Croix v. May 15 
Fed. 236. The title in the main case is not merely descriptive words, Spreker 
v. Lash, 102 Cal. 38; C. F. Simmons Medicine Co. v. Mansfield Drug Co., 
93 Teno. 84; and the right to its exclusive use does not rest upon any property 
right therein, but upon priority of use and application as in the manner used 
by complainant, Walton v. Crowley, Fed. cases No. 17,133. Still such use 
may give rise to property rights which the law protects, Clark v. Clark, 25 
Barb. (N. Y.) 76. A trademark is not essentially exclusive, Clark Thread 
Co. v. Armitage, 67 Fed. 904, only the particular application is protected, 
Amoskeag Mfg. Co. v. Trainer, 101 U. S. 57; and only at the residence of 
the user, Sarton v. Schoder, 101 N. W. (Iowa) 516. Registration may be re- 
required for full protection. Whittier v. Dietz, 66 Cal. 78. 

Trade-Marks and Tradk-Names — Unfair Trade — Repairs for Unpat- 
ented Machine. — Enterprise Mfg. Co. v. Bender, etal., 148 Fed. 313 (O.) — 
Complainant manufactured and sold an unpatented meat chopper called the 
" Enterprise," which name was registered as a trade-mark, and also parts for 
replacing those that had become worn, which were marked with complainant's 
name. Defendants also made such replacing parts, selling them in packages 
marked to show for what machine they were made and by whom, but the 
parts themselves were not identified by any mark. Held, that defendants, 
while having the right to make and sell the parts, were not entitled to do so 
without clearly marking the same to prevent their being mistaken by retail 
purchasers for those made by complainant for its own machines. 

In the absence of a patent the freedom of manufacture cannot be cut 
down under the name of preventing unfair competition. Singer Mfg. Co. v. 
fune Mfg. Co., 163 U. S. 169. But in making such article the public must 
not be led to believe it the product of another, Schener v. Muller, 74 Fed. 
225. It is enough that such similitude exists as would lead an ordinary pur- 
chaser to suppose that he was buying the genuine article and not the imita. 
tion ; and it is not necessary that the resemblance should be such as would 
mislead an expert. Shaw Stocking Co. v. Mack, 12 Fed. 707. The primary 
object and purpose of such mark, name or symbol is to distinguish each of the 
articles to which it is affixed from like articles produced by others, seems to be 
the clear consensus of all the cases which are authoritative, Canal Co. v. 
Clark, 13 Wall. 311; Mill Co. v. Alcorn, 150 U. S. 460. 

Waters and Water Courses — Navigable Rivers — Riperian Rights. — 
Kinkead v. Furgbson, 109 N. W. (Neb.) 744. — Held, that where the Missouri 
river suddenly changes its course and abandons its former bed, the respective 
riparian owners are entitled to the possession and ownership of the soil for- 
merly under its waters as far as the thread of the stream. 
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The common law rule was that on navigable rivers the riparian propri- 
etor's ownership extended merely to the high-water mark and the test of navi- 
gability was the ebb and flow of the tide. 3 Kent. 521 ; Middleton v. Pritch- 
ard, 3 Scam. (111.) 510. Some of the courts in this country have accepted this 
test of navigability and hoid that in all rivers in which the tide does not ebb 
and flow the riparian proprietor's ownership extends to the thread of the 
stream. Jackson v. Hathaway, 17 Mass. 288; Gavtt v. Chambers, 3 Ohio, 
495. Other jurisdictions, however, have insisted upon a broader test as to 
navigability and maintain that where rivers are in fact navigable the riparian 
proprietor's ownership extends only to high-water mark. Elder v. Burrus, 
© Humph. (Tenn.) 358; Pollard v. Hogan, 3 How. (U. S.) 212. 

Witnesses — Competency — Husband and Wife. — Bianchi et ux v. Del 
Valle, 42 Southern 148 (La.) .—Held, that a husband cannot be a witness 
for or against his wife in a matter affecting her paraphernal rights. 

At early common law husband and wife were unable to testify for or 
against each other, this being based principally on public policy. Wilson v. 
Sheppard, 28 Ala. 623. 

The common law disability has been removed and to-day a husband may 
be a witness for his wife in many cases. Laudy v. Kansas City, 58 Mo. App. 
141 ; Evans v. Evans, 15 Pa. 572. However, it has universally been held that 
a husband cannot testify for wife when the suit concerns her separate estate. 
Berlin v. Cantrell, 33 Ark. 611 ; Palmer v. Henderson, 20 Ind. 297. 

Wrongful Death — Action by Non-Resident Alien. — Atchison, T. & S. 
F. R. R. Co. v. Fajardo, et al., 86 Pac. 301.— Held, that non-resident 
parents can recover for death of son under Kansas statute, Code Civ. Proc, 
Section 422, granting right of action to personal representative for wrongful 
death of the deceased if the latter could have maintained an action had he 
lived. 

Unless the statute in plain terms excludes non-resident beneficiaries they 
are entitled to sue as if they were residents. 8 Am. <S-» Eng. Ency. of Law, 
905. An administrator appointed in Colorado can sue for wrongful death in 
Kansas. Kan. Pac. R. R. Co. v. Cutter, 16 Kan. 569 (1876). Resident of 
Missouri can recover for wrongful death of husband, a resident of Missouri, in 
Kansas. Chicago, R. I. &* P. R. R. v. Mills. 57 Kan. 687 (1897). Similar 
statute entitles resident of Itaty to bring an action. Pittsburgh, C. C. &* St. 
L. R. v. Naylor, 73 Ohio St. 115. A non-resident alien can bring an action 
for wrongful death. Szymanski v. Blumenthal, et al., 52 Atl. 347 (Del.); 
Al/son v. Bush Co., 75 N. E. 230. A resident of another state can sue. 
Denick v. Central R. Co., 103 U. S. 11; Higgins v. Central New Eng. 6- 
W. R. Co., 24 N. E. 534; Jeffersonville, Madison, etc., R. Co. v. Hendricks, 
Admr., 41 Ind. 48. Exemption to " every person who has a family" may be 
claimed by a non-resident. Sproul v. McCoy, 26 Ohio St. 577. A statute 
purporting to apply to everyone may be taken advantage of by non-resident 
aliens. Stale v. Smith, 12 Pac. 121. 



